IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

EMERGING EUROPE GROWTH FUND,
L.P., and HORIZON CAPITAL GP LLC, a
Delaware limited liability company,

Plaintiffs,
V.

IHOR FIGLUS,
Defendant.

EFiled: Dec 19 2012 11:34A
Transaction ID 48501489
Case No. 7936-VCP

C.A. No. 7936-VCP

REDACTED PUBLIC VERSION--

)
)
)
)
)
)
)
§ FILED DECEMBER 19, 2012

PLAINTIFFS' OPENING BRIEF IN SUPPORT OF
THEIR MOTION FOR PRELIMINARY INJUNCTION

Dated: December 12, 2012

RLF1 7721263v.1

Richard P. Rollo (#3994)

Kevin M. Gallagher (#5337)
Richards, Layton & Finger, P.A.
920 North King Street
Wilmington, DE 19801
302-651-7700

Attorneys for Plaintiffs Emerging Europe
Growth Fund, L.P. and Horizon Capital
GP LLC



TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES......c.coccvmmesniomnernmssissiosisanssismsssnsssssssessssspesasssvssspesssopesssansmsoncans ii
PRELIMINARY STATEMENT ....cvvcumsucesrcsnsconsrersarassnessss sosss ssssasssss possssesssasaessessssvessasssosss 1
NATURE AND STAGE OF THE PROCEEDINGS. ........ccoocniiiininecienicnieaennnn AR 4
STATEMENT OF BEALTS ... susssamsssssnms s mym mrgsossy o o ssonan onsssansan 5 55 5
I.  FIGLUS AND HIS EX-WIFE JOINTLY INVEST IN THE PARTNERSHIP. ......... 5
II. INVESTORS ARE BOUND BY A CONFIDENTIALITY PROVISION.................. 9
II. FIGLUS BREACHED THE CONFIDENTIALITY PROVISION. ....ccccccvvevviinnnen. 11
IV. FIGLUS IGNORED A CEASE AND DESIST LETTER. ....cccccocviiiiiirine e, 19
AR I T s s sssey omsmrsimsprmsmsncomoe o s 54325 R S58 B S D S A TR S S B ey 21
I.  PLAINTIFFS ARE ENTITLED TO A PRELIMINARY INJUNCTION................. 21
A. Plaintiffs Have A Reasonable Probability Of Success On The Merits............... 22
1. Figlus Is Bound By The Confidentiality Provision.......ccccccecvvevervenianiennnn. 23
2. Figlus Breached The Confidentiality Provision. ........ccccccevcevvienvcenniniinnen, 25
B. Plaintiffs Have Established Irreparable Harm. .........ccccceovivrivrnniinniinniniicen, 27
C. The Balance Of Equities Weighs In Favor Of The Plaintiffs. ........cc.cccoovvveneenn. 29

II. FIGLUS IS OBLIGATED TO REIMBURSE PLAINTIFFS' ATTORNEYS'
FEES "AS THEY ARE INCURREDL™ ... s s soss sors arsssossommnsssssmmonens wsereess 30
CONCLITSION ....ccovminimsimmsmunamssssm e s sares s s s 5560800850 SR 558 K25 33

RLF1 7721263v.1



TABLE OF AUTHORITIES

Page(s)

CASES
Concord Steel, Inc. v. Wilmington Steel Processing Co.,

2008 WL 902406 (Del. Ch. Apr. 3, 2008) ...ovveviiniiiiiiiiienreeecieeeccncee e 23
Emerging Europe Growth Fund, L.P. v. Figlus,

C.A. No. 7936-VCP (Del. Ch. Oct. 16, 2012) (TRANSCRIPT) ....ccocevvvrririvrevrnnnn. 28
Graham v. State Farm Mut. Auto. Ins. Co.,

565 A.2d 908 (Del. 1989) w.cuiiiiiiiieiecie it 24
Horizon Pers. Commc'ns, Inc. v. Sprint Corp.,

2006 WL 2337592 {Del. Ch. A8, 4, 20N ..ot o is i s o s saiss ssss vissh s s dvosiss 29
Hough Assocs., Inc. v. Hill,

2007 WL 148751 (Del. Ch. Jan. 17, 2007) ..coccoiiriiiiiiiiiinieneeneeneenne e 22
Inre K-Sea Trans. Partners L.P. Unitholders Litig.,

2011 WL 2410395 (Del. Ch. June 10, 2011) oo 23
Martin Marietta Materials, Inc. v. Vulcan Materials Co.,

2012 WL 5257232 (Del. Th. May 4, 201 2) i nea wso mmsssmueissisasnmos s osmsess 28
In re Micromet, Inc. S'holders Litig.,

2012 WL 681785 (Del. Ch. Feb. 29, 2012) cceovvviiiiiiiciinireniieccceccece, 21
Pellaton v. Bank of New York,

D2 A2 AT LLIBL, BT concr oo i i 555555 5 850505 K5 5 500 S 5 24
Potter v. Cmty. Commc'ns Corp.,

2004 WL 550747 (Del. Ch. Mar. 11, 2004)....cccooiiiiiiiiiiiieieeiieieeniceecinncieecinee 27
Roseton OL, LLC v. Dynegy Holdings Inc.,

2011 WL 3275965 (Del. Ch. July 29, 201 1) .cccviiiiiiiiiiiiiiiiiniiiciicciiici e 21
SLC Beverages, Inc. v. Burnup & Sims, Inc., v

1987 WL 16035 (Del. Ch. A8g. 20, 1987 « cransmmsmvimsmem seussssn-noss s ssswosnes s vos 27
Stirling Inv. Hidgs., Inc. v. Glenoit Universal, Ltd.,

1997 WL 74659 (Del. Ch. Feb. 12, 1997) cccovviiniiiiiiicienecienciececencec e 28

RLEF1 7721263v.1



Tafeen v. Homestore Inc., :
2005 WL 1314782 (Del. Ch. May 26, 2008)......ccciivirenrmininrniesenrccncnniisiiiinninns 32

True N. Commce'ns, Inc. v. Publicis, S.A.,
T11 A2d 34 (Del. Ch. 1997 Vurssosnssmnassssmswnss sommseressenons susen onemsbrnsssstis Givis sasonsanissssssssrsusess 27
Vitalink Pharm. Servs., Inc. v. Grancare, Inc.,
1997 WL 458494 (Del. Ch. Aug. 7, 1997) v SO 21
iii

RLF1 7721263v.1



PRELIMINARY STATEMENT

Through this motion, plaintiffs Emerging Europe Growth Fund, L.P. (the
"Partnership” or "EEGF") and Horizon Capital GP LLC (the "General Partner";
collectively, "Plaintiffs") seek a preliminary injunction to prevent defendant Thor Figlus
("Figlus" or "Defendant"), a Limited Partner, from further disclosing nbn—public
information in violation of a confidentiality provision (the "Confidentiality Provision")
contained in the operative Partnership agreement (the "Partnership Agreement").' As
discussed below, the preliminary injunction standard is easily met.

First, Plaintiffs have a reasonable probability of success on the merits. Figlus and
his former wife, Natalie A. Jaresko ("Jaresko"), jointly invested as Limited Partners in the
Partnership.  In connection with that investment, Figlus voluntarily executed a
subscription agreement (the "Subscription Agreement"), which bound him to the
Partnership Agreement terms, and granted the General Partner a power of attorney to
execute the Partnership Agreement on his behalf. That Partnership Agreement contains a
Confidentiality Provision, which prevents Limited Partners from disclosing non-public

information relating to the General Partner or the Partnership. During his deposition,

" A true and correct copy of the Partnership Agreement is attached as Exhibit A, Tab 5 to
the Affidavit of Kevin M. Gallagher, Esq., filed herewith (the "Gallagher Affidavit"). All

citations to "Ex. " refer to exhibits attached to the Gallagher Affidavit, and citations to "Figlus
Dep. at " refer to Defendant's deposition testimony, also filed herewith. Unless otherwise

defined, capitalized terms have the meanings set forth in the verified complaint (the

"Complaint") and, unless otherwise noted, emphasis is added.
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Figlus essentially admitted thét the information and documents at issue in this action fall
within the Confidentiality Provision. While Figlus will undoubtedly dispute the
foregoing assertion, he cannot fairly dispute that the Plaintiffs have demonstrated a
reasonable probability of success on the underlying merits.

Second, Plaintiffs have established irreparable harm. At the timé of his
investment, Figlus contractually stipulated that a breach of the Confidentiality Provision
would result in irreparable harm, and that Plaintiffs would be entitled to an injunction and
specific performance. Even without that contractual stipulation, the improper use and
disclosure of information that is subject to a confidentiality agreement constitutes
irreparable harm under Delaware law.

Third, the balance of the equities weighs in favor of Plaintiffs. Through this
action, Plaintiffs seek to enforce their bargained-for contractual rights. In contrast, Figlus
seeks to avoid contractual obligations he voluntarily undertook. The excuses and
justifications offered by Figlus, to date, do not pass muster. While Figlus would have this
Court believe that his breach of the Confidentiality Provision was "whistle-blowing"
motivated by a desire to protect a purported "agency of the government of the United
States," the discovery record demonstrates that the breach was actually an attempt by
Figlus to harm his ex-wife, who is a co-founder of the General Partner and the chief
executive officer of the Partnership. Simply put, the equities do not permit Figlus to
violate the Partnership Agreement to use Plaintiffs' non-public information as a weapon

in his divorce dispute (or for revenge). Accordingly, Plaintiffs respectfully submit that

)
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this Court should convert the existing temporary restraining order into a preliminary
injunction.

In addition, Plaintiffs respectfully seek an order directing Figlus to reimburse
Plaintiffs for their "legal and other expenses ... as they are incurred in connection with"
this action, as Figlus is contractually bound to do under the Subscription Agreerﬁent. By
refusing to pay Plaintiffs' legal costs "as they are incurred” Figlus is depriving Plaintiffs
of the benefit of their contractual bargain (e.g., ignoring the advancement component and
converting his obligation into a pure indemnification provision). An after-the-fact

remedy, will not make Plaintiffs whole.
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NATURE AND STAGE OF THE PROCEEDINGS

On October 10, 2012, Plaintiffs filed their Complaint, which seeks, among other
things, (i) injunctive relief prohibiting Defendant from disclosing Plaintiffs' non-public
information to third parties, including, but not limited to, REDACTED " (41y an award of
damages resulting from Figlus' breach of the Partnership Agreement, and (ii1)
indemnification pursuant to the terms of the Subscription Agreement.” At that time,
Plaintiffs also filed a motion to expedite and motion for a temporary restraining order.”

On October 16, 2012, the Court granted both motions during a telephonic hearing
and, subsequently, issued a temporary restraining order dated October 19, 2012.*

On October 23, 2012,° Defendant answered the Complaint.

A hearing on Plaintiffs' motion for a preliminary injunction (the "PI Motion") is

scheduled for December 21, 2012, and this is Plaintiffs' opening brief in support of their

PI Motion.

? Trans. ID 46878969.

3 Trans. ID 46878969.

* Trans. 1D 47163533,

> See Trans. 1D 47292497 Trans. 1D 47812632.
4
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STATEMENT OF FACTS
I. FIGLUS AND HIS EX-WIFE JOINTLY INVEST IN THE PARTNERSHIP.

In February 2006, Figlus executed the Subscription Agreement and committed
REDACTED (a5 of that time) in exchange for Limited Partnership interests on the terms and
conditions set forth in the Subscription Agreement and the Partnership Agreement.6 The
Limited Partnership interests are jointly held by Figlus and his ex-wife, Jaresko, who is a
co-founder of the General Partner and the chief executive officer of the Partnership.’

The Subscription Agreement contains multiple representations and warranties by

Figlus, including that he had "been furnished with, and ha[d] carefully read. the ...

®Ex. A, Tab I at Figlus 006215 (Subscription Agreement) (1. The subscriber named on
the signature page to this Subscription Agreement (the "Subscriber") hereby applies to become a
limited partner of ... the "Partnership"[], on the terms and conditions set forth in this
Subscription Agreement and in the Amended and Restated Agreement of Limited Partnership
of the Partnership, as the same may be amended and/or restated from time to time (the
"Partnership Agreement'), a copy of which has been furnished to the Subscriber."), Figlus
006216-17 ("7. The Subscriber hereby represents and warrants to, and agrees with, the General
Partner and the Partnership that the following statements are true as of the date hereof and will
be true and correct as of the Closing Date applicable to the Subscriber: ... (g) ... this
Subscription Agreement constitutes, and the Partnership Agreement when executed and
delivered will constitute, a valid and binding agreement of the Subscriber, enforceable against
the Subscriber in accordance with its terms."); Figlus Dep. at 6-7 (admitting Figlus signed the
Subscription Agreement), 14 (admitting that by signing the Subscription Agreement, Figlus was
agreeing to its terms).

’ Figlus Dep. at 21 (stating Jaresko was a founder), 198 ("Q. You have a joint interest in
the LP's, right? A. Yes. Q. You and Natalie? A. Yes.").

3
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Partnership Agree1nent."8 Noﬁvithstanding the foregoing, Figlus now claims that he did
not read the Partnership Agreement before he executed the Subscription Agreement (or at
any time prior to his deposition on December 6, 201 2).° Figlus also now claims that he
did not even read the Subscription Agreement before he executed it.'° Nevertheless, by
executing the Subscription Agreement signature page and returning it to the Paﬁnership,
Figlus agreed to be bound the terms of the Subscription Agreement and the Partnership

Agreement'' — a fact he reluctantly admitted at deposition. '

S Ex. A, Tab 1 at Figlus 006217.

? Figlus Dep. at 10, 12, 15, 20-21, 22, 130, 180-181, 213, 214, 217-218, 240, 296 ("Q.
Final question and then we'll take a break and I'm pretty sure I have no further questions. Have
you read the partnership agreement? A. Have I read it? No. Q. As of today? A. No.").

' Figlus Dep. at 10, 12, 15,29, and 31.

""Ex. A, Tab 1 at Figlus 006223 ("By executing the signature page to this Subscription
Agreement, the Subscriber [i.e., Figlus] agrees to be bound by the foregoing."); see also Figlus
Dep. at 8 ("I just signed the signature pages and had them faxed back to her office."); 24
(admitting Figlus voluntarily executed the Subscription Agreement and that no one forced him to
sign the agreement).

"2 Figlus Dep. at 23-27 (claiming Figlus was not bound by Section 7(g) of the
Subscription Agreement, which agreed to be bound by the Partnership Agreement); 30-32
(claiming Figlus was not bound by Section 14 of the Subscription Agreement, which granted the
General Partner a proxy to execute the Partnership Agreement on behalf of Figlus); 32-33
(admitting Figlus was bound by both Sections 7(g) and 14 of the Subscription Agreement); see
also id. at 32 ("Q. Just so [ understand and the record is clear, if [, as an individual, who is about
to sign a contract simply close my eyes and don't read it but sign it, I have the ability to later say
nothing in that document binds me, is that your understanding, sir? ...A. No, I guess not. Q.
That's not your understanding? A. I guess you are bound by it.").

6
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On September 29, 2006, Figlus and Jaresko committed an additional REPACTED ¢4

the Partnership (in exchange for additional Partnership interests). In connection with that
follow-on investment, Figlus executed another signature page for the Subscription
Agreement and an "Investor Suitability Certificate.""> The latter document is one page
and contains two certifications (conspicuously located one inch above Figlus' sigﬁature):

1. The representations and warranties of the Investor set
forth in the Subscription Agreement continue to be true and
correct in all respects as of the date hereof.

2. The Investor understands that the Fund is relying on this
Certificate ... and ... the accuracy of the representations and
warranties of the Investor in the Subscription Agreement.'*

Gy

nlS

"didn't pay attention to it." ° As for the second certification, Figlus claims he did not read

it.'" Nevertheless, by executing and returning the documents to the Partnership, Figlus
again agreed to be bound the terms of the Subscription Agreement and the Partnership

Agreement (whether or not he took the time to read those documents).

> Ex. A, Tab 1 at Figlus 006234, 006235; Figlus Dep. at 7, 19 V(>conﬁrming his signature).
" Ex. A, Tab 1 at Figlus 006234, '

' Figlus Dep. at 18-19.

1 1d.
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Section 8 of the Subscription Agreement obligates Figlus to indemnify the
Plaintiffs for any losses resulting from his breach of the Subscription Agreement and
certain other documents.'’ Specifically, it states:

The Subscriber will, to the fullest extent permitted by
applicable law, indemnify each Indemnified Party and the
Partnership against any losses, claims, damages or liabilities
to which any of them may become subject in any capacity in
any action, proceeding or investigation arising out of or
based upon any false representation or warranty, or breach
or failure by the Subscriber to comply with any covenant or
agreement made by the Subscriber herein, or in any other
document furnished to the General Partner or the
Partnership by the Subscriber in connection with the
offering of the Interests. The Subscriber will reimburse
each Indemnified Party and the Partnership for legal and
other expenses (including the cost of any investigation and
preparation) as they are incurred in connection with any
such action, proceeding or investigation (whether incurred
between any Indemnified Party or the Partnership and the
Subscriber, or between any Indemnified Party or the
Partnership and any third party). The reimbursement and
indemnity obligations of the Subscriber under this Section 8
will survive the Closing Date applicable to the Subscriber (or,
if this Subscription Agreement is terminated pursuant to
Section 5, such termination) and will be in addition to any
liability which the Subscriber may otherwise have (including,
without limitation, liabilities under the Partnership
Agreement).... 8

'7 The Partnership Agreement was executed and delivered to the Partnership by Figlus,
through a proxy (i.e., the General Partner), in connection with his investment. Thus, the
Partnership Agreement constitutes "a document furnished to the Partnership by [Figlus] in
connection with the offering of Interests" to him.

" The General Partner falls within the term "Indemnified Party," as defined in the
Partnership Agreement. See Ex. A, Tab 5 § 4.7(a) (Partnership Agreement). The Subscription

8
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Ultimately, the Partneréhip Agreement was executed by the General Partner and
delivered to the Partnership on behalf of Figlus pursuant to an irrevocable proxy "to
make, execute, sign and file the Partnership Agreement" on behalf of the Limited
Partners.” Figlus admits that he did not, at any time, attempt to revoke the foregoing
irrevocable proxy.20

II. INVESTORS ARE BOUND BY A CONFIDENTIALITY PROVISION.

The Confidentiality Provision is contained in Section 14.14 of the Partnership
Agreement, which states:

L.
REDACTED

Agreement incorporates the Partnership Agreement definitions by reference. See Ex. A, Tab 1 9
1 (Subscription Agreement).

¥ See Ex. A, Tab 1 at Figlus 006223 (Subscription Agreement) ("14. The Subscriber
hereby constitutes and appoints the General Partner as its true and lawful representative and
attorney-in-fact ... to make, execute, sign and file the Partnership Agreement...."); Ex. A, Tab 5
(Figlus 006357) (Partnership Agreement) (executed by the General Partner on behalf of the
limited partners "pursuant to a power of attorney executed in favor of, and delivered to, the
General Partner').

% Figlus Dep. at 37, 38, 94. See also Ex. A, Tab 1 at Fiélus 006215 (Subscription
Agreement) ("2... The Subscriber understands that it is not entitled to cancel, terminate or
revoke the subscription or any agreements of the Subscriber hereunder.").

9
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REDACTED

That is, as a Limited Partner, Figlus is prohibited from disclosing any non-public
information furnished to him by the General Partner regarding the General Partner or the
Partnership. At deposition, Figlus conceded that "non-public" is a broad term (e.g., it is
not limited to "confidential" information):

Q. ... What do you understand the term non-public to mean?
A. It's not published.
Q. So if'it is not publicly available, it is non-public?

A. Right. If I wanted to find it on the internet, I wouldn't find
it there.”

As discussed below, none of the information at issue in this action is "published" or

available on the internet.

*LEx. A, Tab 5 § 14.14 (Partnership Agreement).
2% Figlus Dep. at 79.
10
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III. FIGLUS BREACHED THE CONFIDENTIALITY PROVISION.

From 2006 through early 2010, Figlus and Jaresko jointly shared the benefits of
being Limited Partners of the Partnership. Around May 2010, however, Jaresko
informed Figlus that she wanted a divorce and they separated.” Thereafter, Figlus began
asking the General Partner to provide him with "all documentation pertaiﬁing to the

-

addition, "all documents pertaining to the loans taken from HCA by Natalie on our

behalf."?* REDACTED

# See Ex. A, Tab 29 at Figlus 004885 ("[M]y wife has told me she wants a divorce and
we are currently separated."); see also Figlus Dep. at 52.

2 Ex. A, Tabs 45-50 at Figlus 006435.

> See Ex. A, Tabs 85-88.

% Ex. Ex. A, Tab 21 (December 2008 email to Figlus discussing loans); Figlus Dep. at
92. See also Ex. A, Tab 26 (December 2009 email to Figlus discussing loans).

7 Figlus Dep. at 52-53, 55

11
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REDACTED

Lenna Koszarny, the General Partner's CFO ("Koszarny"), responded to Figlus'
request on February 3, 2011, and informed Figlus that "[t]he information requested is
sensitive and only Founding Partners have access to certain information."* Figlus
responded later that day and confirmed that he understood Koszarny's request for
conﬁdentiality.“

On February 10, 2011, Koszarny provided Figlus with: (1) the Security
Agreement; (2) the Partnership Agreement, including Amendment No. 1; (3) the
Subscription Agreement; (4) the Capital Account; and (5) the most-recent Quarterly
Report for the Partnership. Each of the foregoing documents was, and remains, non-

public information regarding the General Partner and the Partnership.”> To belabor the

8 Figlus Dep. at 52, 57-58.

 Figlus Dep. at 53, 56-37, 62, 63 ("Q.... The first time you ever suggested that the
[HCA] loans were inappropriate was a month or two after your wife moved out? ... A. Yes."),
118-119.

9 Ex. A, Tabs 45-50 at Figlus 006434; see also Ex. B § 9 (identifying Lenna Koszamy as
"Founding Partner and Chief Financial Officer, Horizon Capital GP, LLC").

U Ex. A, Tabs 45-50 at Figlus 006434.

32 Figlus Dep. at 75 ("Q: Do you agree with me that those documents were not publicly
available at that time? A: Yes."); id. ("Q: These documents, at least, the ones that were given to
you by Lenna, were non-public; right? A: Right.").

12
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obvious, Figlus was provided the documents because he was a Limited Partner — 7.e., they
were provided pursuant to the Partnership Agreement.

On September 2, 2011, Figlus made a second request "to receive directly any and
all communications normally sent to investors in EEGF, which, as you confirm, I am."**

On September 26, 2011, Koszarny, acting in her capacity as CFO of tﬁe General
Partner, agreed to furnish additional non-public information relating to the Partnership
and the General Partner, including the December 31, 2010 audited financial statements
and three separate capital accounts and quarterly reports.*® In her cover email, Koszarny,
once more, reminded Figlus that the documents he requested constituted "confidential
information."** Figlus' attorneys were copied on the co1*respondence.3 6

During this time, as Figlus was requesting non-public information from the
General Partner, Figlus was having meetings with REDACTED

3 y ; : .
4 Also, in terms of the divorce, Figlus and Jaresko were

having significant dispultes.38

3 Ex. A, Tab 70 at Figlus 006413.

* 1d.; see also Figlus Dep. at 75-76 (confirming that Ms. Koszarny is the General
Partner's CFO and she is one of the individuals that would send Figlus information on behalf of
the Partnership).

> Ex. A, Tab 70 at Figlus 006413; Figlus Dep. at 111.

*® Figlus Dep. at 109.

7 Id. at 95-97.

38 See, e.g., Ex. A, Tab 135 at Figlus 000230; Ex. A, Tab 146 at Figlus 000195; Ex. A.,
Tab 147 at Figlus 001126; Figlus Dep. at 274-76.

13
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On November 9, 2011, Figlus made another request for non-public Partnership

REDACTED

information.* Shortly thereafter, on November 17, 2011, emailed Figlus,

requested a meeting, and stated that he had "given some thought . . . about the kind of

[ REDACTED  (641d] like to see."*® Although Figlus admits to being in

documents that
possession of the Partnership Agreement for at least nine months by that poiﬁt (if not
longer), he testified that he had not bothered to read it.*'

On December 15, 2011, Figlus received the Security Agreement and certain

. - 42
promissory notes from Koszarny.

In late 2011, Figlus left Ukraine and returned to the
United States until approximately May 2012.  Figlus, however, continued to have

conversations with REPACTED  reoarding the Partnership. **

* Ex. A, Tabs 85-88 at Figlus 000470.

“0Ex. A, Tab 73 at Figlus 002476.

! Figlus Dep. at 129-130.

“2 Ex. A, Tabs 85-88 at Figlus 000470.

* Figlus Dep. at 151 ("l wasn't in Ukraine for most of that time. I forget the exact date
that I left, but I left there some time, 1 believe, in December [2011], and I didn't return until May
of 2012.").

* Figlus Dep. at 151. During this time, the communications between Figlus and
REDACTED  gceurred primarily by Skype. During his deposition, Figlus testified that after this
lawsuit was filed he voluntarily "wiped" his computer and destroyed L‘ertain relevant data (e.g.,
his Skype logs). Figlus Dep. at 151-154, 308-310. While Figlus claims that the data loss was
inadvertent, that is likely an issue to be addressed at a later day.

14
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Upon his return to Ukraine in May 2012, Figlus met with REPACTED {4 discuss,

among other things, the Partnership.”> On May 24, 2012, REPACTED qked Figlus for "a

n46

copy of the legal documents that set up Horizon or the investment funds. Figlus

promptly responded and informed REPACTED that "[a]s an investor in EEGF, I have a

copy of that document" — referring to the Partnership Agreement.”” Figlus provided

REDACTED  \ith a copy of the Partnership Agreement on July 13, 2012.% Figlus,

however, claims that he did not read the Partnership Agreement before providing it to

REDACTED “nor did he make any effort to determine whether or not the Partnership

g " v v 49 ;
Agreement contained a confidentiality provision.” Approximately one month later,

while investigating a potential story regarding the Partnership (based on non-public

information provided by Figlus) REDACTED  requested an organizational chart from

Figlus that "could possibly be included in the story to aid readers to understand what

transpired at the firm."”

On September 25, 2012, REDACTED  informed Figlus that he contacted

individuals with REDACTED and the

** Figlus Dep. at 151-159.

* BEx. A, Tab 121 at Figlus 000250.

7 Jd.; see also Figlus Dep. at 175 ("I probably would have been referring to the
partnership agreement."). ;

*® Ex. A, Tabs 133-134 at Figlus 001134; see also Figlus Dep. at 151-152.

* Figlus Dep. at 180-181.

Y Ex. Ex. A, Tab 150 at Figlus 000191; see also Figlus Dep. at 185-186.

15

RLF1 7721263v.1



	image_002.pdf (p.2)
	image_003.pdf (p.3)
	image_004.pdf (p.4)
	image_005.pdf (p.5)
	image_006.pdf (p.6)
	image_007.pdf (p.7)
	image_008.pdf (p.8)
	image_009.pdf (p.9)
	image_010.pdf (p.10)
	image_011.pdf (p.11)
	image_012.pdf (p.12)
	image_013.pdf (p.13)
	image_014.pdf (p.14)
	image_015.pdf (p.15)
	image_016.pdf (p.16)
	image_017.pdf (p.17)
	image_018.pdf (p.18)
	image_019.pdf (p.19)
	image_020.pdf (p.20)

